a5022-09.opn.html

Original Wordprocessor Version

(NOTE: The status of this decision is Unpublished.)

NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION
DOCKET NO. A-5022-09T3

HAROLD M. HOFFMAN,
Individually and on behalf
of the class of purchasers

of Erection MD,

Plaintiff-Appellant,

SUPPLEMENTS TOGO MANAGEMENT,
LLC, and WORLD CLASS
NUTRITION, LLC,

Defendants-Respondents.

May 13, 2011

Argued February 28, 2011 - Decided

Before Judges Reisner, Sabatino, and Alvarez.

http://lawlibrary.rutgers.edu/courts/appellate/a5022-09.opn.htmI[10/10/2011 4:26:55 PM]


http://lawlibrary.rutgers.edu/courts/wordperfect/appellate/a5022-09.doc
http://lawlibrary.rutgers.edu/cgi-bin/citation.cgi?file=/courts/appellate/a5022-09.opn.html
http://lawlibrary.rutgers.edu/cgi-bin/citation.cgi?file=/courts/appellate/a5022-09.opn.html
http://lawlibrary.rutgers.edu/cgi-bin/citation.cgi?file=/courts/appellate/a5022-09.opn.html

a5022-09.opn.html

On appeal from the Superior Court of New
Jersey, Law Division, Bergen County, Docket
No. L-2428-10.

Harold M. Hoffman, appellant, argued the
cause pro se.

Scott A. Shaffer argued the cause for
respondents (The Lustigman Firm P.C.,
attorneys; Mr. Shaffer, on the brief).

The opinion of the court was delivered by

SABATINO, J.A.D.

This case arises out of the advertising and sale of a dietary supplement over
the internet. Plaintiff, who purchased the supplement, principally alleges that
the defendant sellers violated the Consumer Fraud Act, N.J.S.A. 56:8-1 to -184
("CFA™), and the common law, by making false and exaggerated representations
about the product's efficacy, which were allegedly lacking in scientific or
objective support. The trial court granted defendants' pre-answer motion to
dismiss plaintiff's lawsuit on two independent grounds: (1) plaintiff is precluded
from suing defendants in New Jersey because of a forum selection clause
contained within a disclaimer on defendants' internet website; and (2) the
complaint fails to state a claim upon which relief can be granted because (a) it
does not sufficiently allege that plaintiff sustained an "ascertainable loss of

moneys or property” under the CFA, as required by N.J.S.A. 56:8-19, and (b) it
Holding--forum
selection clause

does not sufficiently allege the elements of commorn

W P £ the trial " unenforceable
e reverse the determinations of the trial courtd, . <o it \/as ues§|
and remand for further proceedings. In particular, \"submerged.” the

potential development of additional facts on remand that might affect the
jurisdictional analysis, the clause is presumptively unenforceable. We do so
because defendants' website was evidently structured in an unfair manner so

that the clause would not appear on a purchaser's computer screen unless he or
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she scrolled down to display the "submerged" clause before adding the product

to his or her electronic "shopping cart."

In addition, we reverse the trial court's order dismissing plaintiff's complaint
for failure to state a cause of action. We do so because the complaint, when
viewed under the generous construction that we must give to pleadings under
Rule 4:6-2(e), sufficiently alleges the CFA element of "ascertainable loss.” The
complaint also sufficiently alleges the elements of common-law fraud. The
complaint therefore must be reinstated, subject to potential dispositive motion

practice after discovery is completed.

Although it is not fully developed, the record presents the following

circumstances and sequence of events relevant to the two key issues before us.
A.

Plaintiff, Harold M. Hoffman, is an attorney and a resident of New Jersey. At
various times in the past, plaintiff has brought lawsuits, in his own name and
on behalf of other putative class members, against companies that sell and

advertise products in a deceptive manner allegedly in violation of the CFA and

1
other laws.

Defendants, Supplements Togo Management, LLC ("STM"), and World Class

Nutrition, LLC ("WCN"), have advertised and sold products on the internet on

. L2
commercial websites named "www.supplementstogo.com” and
"www.worldclassnutrition.com." According to a public record in plaintiff's

appendix, STM is an Arizona corporation, with its place of business and

. . 3
registered agent in Scottsdale.

As shown in plaintiff's appendix, defendants' website states that another
company related to defendants, known as "STG Supplements,” was started in
Cincinnati in the early 1980s by a weightlifting enthusiast. According to that
advertisement, STG Supplements has been in the industry "over 25 years" and
the company has "a name you can trust for results." The products offered

include protein supplements, weight loss products, and energy-boosting drinks.
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One of the products advertised and sold on defendants' website is a dietary
supplement known as "Erection MD." The product is sold in bottles of sixty
pills, at a price of $59.99 per bottle. Defendants' records reflect sales of
Erection MD to at least three New Jersey customers, including plaintiff. The
website describes Erection MD as "a proprietary blend," consisting of various
listed ingredients that defendants contend are "commonly found in diet pills

and energy drinks."

According to an April 1, 2010 post-suit letter from defendants' counsel to
plaintiff, the ads for Erection MD describe the product's benefits, in somewhat
ungrammatical language, as follows: "Enhances Sex Drive, Maximum
Performance, Instantly Boost Testosterone Levels, Rapid Blood Flow, Ultimate

Stamina, Higher Volume of Ejaculate."

Defendants contend, however, that their website advertising also included the

- .
following disclaimer :

The information on this website reflects the
opinion of our staff and manufacturers and
should not be interpreted as medical advice. The
descriptions and statements accompanying these
products and vitamin supplements have not
been evaluated by the FDA. These products are
not intended to diagnose, treat, cure or prevent
any disease. They are for use by healthy adults
only. Consult your physician before beginning
any bodybuilding or fitness program. Keep all
products out of the reach of children. By placing

5

your order with STG Investors, LLC you are
agreeing that any and all litigation will take

6
place in the state of Nevada.

[Emphasis added.]

Plaintiff alleges that defendants portrayed Erection MD in their ads as "the
most advanced sexual enhancement product.” On the other hand, defendants'
counsel asserted in his April 1, 2010 letter to plaintiff that the ads specifically

cautioned purchasers that "results may vary."

After seeing the advertising, plaintiff bought a sixty-pill bottle of Erection

MD over the internet on March 3, 2010, for the quoted price of $59.99, plus
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$6.99 for shipping. According to plaintiff, Erection MD was the first product
displayed on defendants' website and it appeared near a box that could be
clicked to "ADD TO SHOPPING CART." According to plaintiff, upon clicking
that box, he was transferred to a checkout webpage. On that page, his credit

card and shipping information were requested, both of which plaintiff provided.

ion MD pills ordered by plaintiff were delivered to him on March

2010. Plaintiff does not contend that he ingested any o ays after
receiving the shipment of the product, plaintiff filed the instant lawsuit in the

Law Division.

The complaint pleads five counts alleging violations of the CFA, along with
one count of common-law fraud. In particular, plaintiff alleges that defendants’
representations, in connection with the advertising and sale of Erection MD
and its supposed efficacy, lack a "valid factual, clinical and/or scientific basis."
According to the complaint, no such valid scientific evidence or clinical testing
exists to substantiate defendants' promises and representations. Plaintiff alleges
that he and the other members of the proposed class “saw, read, and/or heard
defendant[s'] advertisements, promises and representations" about Erection

MD before purchasing the supplement.

Plaintiff asserts that defendants' alleged misrepresentations about Erection
MD violate N.J.A.C. 13:45A-9.2, a regulation promulgated by the Division of
Consumer Affairs. The regulation essentially requires an advertiser to
substantiate with written proof any claim it makes concerning "the safety,
performance, availability, efficiency, quality or price of the advertised
merchandise," and to keep such written proof on file for at least ninety days
after the effective date of the advertisement. 1d. at -9.2(a)(10). Plaintiff
contends that defendants cannot possess such written substantiation, and that

their failure to have it comprises a per se violation of the CFA.

Plaintiff further alleges that the defendants’ unsubstantiated claims about
Erection MD constitute deception, misrepresentation, unconscionable trade
practices, and false promises. He claims that such conduct proximately caused
damage to him and other purchasers of the product, because they "received

something less than, and different from, what they reasonably expected in view
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of defendant[s'] representations.”

In his common-law fraud count, plaintiff similarly alleges that defendants
"deliberately and knowingly" engaged in false representations, upon which

plaintiff and others justifiably relied, causing them damage.

By way of remedy, plaintiff seeks for himself and the other class members
compensatory and treble damages under the CFA, plus interest and counsel
fees. On the common-law fraud count, plaintiff seeks compensatory relief, plus

punitive damages.

C.

In lieu of filing an answer to the complaint, defendants moved to dismiss it
on two separate grounds. First, defendants argued that plaintiff cannot sue
them in New Jersey because the forum selection clause in their website
disclaimer only permits their dissatisfied customers to file suit against them in
the state of Nevada. Second, defendants contended that the complaint fails to
state a claim upon which relief may be granted, because plaintiff cannot show
that his purchase of Erection MD resulted in an "ascertainable loss" or other

damages to him.

Plaintiff opposed both aspects of the dismissal motion. He argued that the
forum selection clause was unenforceable because it was essentially hidden
within defendants’ website and was not reasonably conspicuous to him and
other consumers. Plaintiff asserted that he did not agree to be bound by
defendants' forum limitation, and that, in the absence of such mutual assent,

the provision is not binding.

With respect to the issues of damages and ascertainable loss, plaintiff
maintained that his complaint sufficed, at least at the pleadings stage, to allege
such losses. He argued that it is thereby premature to dismiss the complaint
under Rule 4:6-2(e) prior to discovery and the anticipated service of expert

reports.

D.

Upon considering the parties' motion papers and oral argument, the trial

court granted defendants' application on both grounds and dismissed the
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complaint. In an oral opinion, the court found that New Jersey lacks subject
matter jurisdiction over this case because the forum selection clause was
sufficiently prominent on defendants’ website to be enforceable. The court
perceived no fraud or overreaching by defendants with respect to the
presentation of the clause. It concluded that plaintiff "made a conscious
decision to order the product thereby manifesting both an agreement to
purchase the product at the price offered and an acceptance of all relevant
terms including that all litigation would be in Nevada." The court also rejected
plaintiff's legal argument that a forum selection clause in an internet
transaction is not enforceable unless the purchaser specifically clicks an "I
agree" icon associated with the clause. The opinion did not expressly address
plaintiff's argument that the clause had been "submerged" in the website in a
manner that reduced the likelihood that it would be visible on a purchaser’s

computer screen.

The trial judge further agreed with defendants that the complaint did not
adequately specify an ascertainable loss or other damage resulting from
plaintiff's transaction. The judge ruled that plaintiff's claim of damage was
"speculative and conjectural.” Among other things, the judge noted that
plaintiff had not claimed that he had used the product, nor had he demanded
his money back. The judge found "nothing in the complaint to show or even

allege that the product was not worth that which [plaintiff] paid for it."

As part of his analysis, the trial judge found significant that plaintiff is "an
experienced attorney” and a "repeat litigator in the field of Consumer Fraud Act
claims,” citing the fact that plaintiff had filed several other CFA cases arising
out of internet purchases. Given that background, the judge ruled that plaintiff
"is not an unsophisticated buyer who was victimized" and he is "not the type of
person that the Consumer Fraud Act was designed to protect.” In this vein, the
judge further observed that plaintiff is barred as a matter of law from serving
simultaneously as a representative plaintiff in a class action and as counsel to

the class.

The judge additionally found that plaintiff's claim of common-law fraud was
insufficiently pled. The judge reiterated that plaintiff “cannot prove that he

suffered any damages as the result of his purchase of Erection MD."
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Furthermore, the judge found that the complaint "fails to plead specific facts

that if proven would show the defendant[s'] representations were false."

The trial court consequently entered an order on May 21, 2010, dismissing

plaintiff's complaint in its entirety, with prejudice.
E.

Plaintiff now appeals. He first argues that the trial court erred in enforcing
the forum selection clause, maintaining that the record does not support any
inference that he had reasonable notice of the clause or agreed to it. Second,
plaintiff contests the court's finding that his complaint was deficient. Plaintiff
further contends that the trial court's finding of the absence of provable
damages was premature, representing that he is prepared to establish such
losses through an expert that he has retained for this case. Lastly, plaintiff
contends that his status as an attorney and his past experience as a class action
plaintiff should not deprive him of standing to sue defendants. He asserts that
the court's observations about his prospective dual role as a representative
plaintiff and as class counsel are premature, since no motion for class
certification had yet been filed, and that, in any event, there is no per se rule of

law or ethics prohibiting him from undertaking such a dual role.
1.

We examine de novo the two primary questions of law posed here

concerning: (1) the enforceability of defendants' forum selection clause, and (2)
the legal sufficiency of plaintiff's complaint. See Manalapan Realty, L.P. v.
Manalapan Twp. Comm., 140 N.J. 366, 378 (1995).

A.

Consumers are increasingly purchasing products and services over the
internet. As those internet transactions have become more prevalent, so too
have legal disputes proliferated over the contractual rights created in
cyberspace between buyers and sellers. The present case exemplifies such a
modern-day dispute, raising the question of whether the presentation of the
forum selection clause on defendants' website suffices, as a matter of law, to
bind internet purchasers of defendants' merchandise. To resolve that issue in

this contemporary setting, we consult basic and long-standing principles of law
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and jurisdiction.

A court lacks subject matter jurisdiction over a case if it is brought in an
ineligible forum. Peper v. Princeton Univ. Bd. of Trs., 77 N.J. 55, 65 (1978). In
particular, a plaintiff cannot file suit in a court if he or she has entered into an
enforceable agreement to bring such claims in another forum. Carnival Cruise

Lines, Inc. v. Shute, 499 U.S. 585, 593-94, 111 S. Ct. 1522, 1527, 113 L. Ed.2d

622, 632 (1991) (holding that the plaintiffs, cruise ship passengers who had
sued the cruise line in the state of Washington, were bound by a forum selection
provision in their written travel agreement requiring them to bring suit in

Florida).

The question of whether or not a forum selection clause drafted by a seller is
binding upon a purchaser turns upon fundamental precepts of contract law. A
contract term is generally binding if the contract has been mutually agreed upon
by the parties, is supported by valid consideration, and does not violate codified

standards or offend public policy. See W. Caldwell v. Caldwell, 26 N.J. 9, 24-26

(1958). For mutual assent to exist, there must have been a meeting of the minds
of the parties. See Pop's Cones, Inc. v. Resorts Int'l Hotel, 307 N.J. Super. 461,
467-68 (App. Div. 1998). This signifies that each party to the contract must
have been fairly informed of the contract's terms before entering into the

agreement.

At times, for reasons of convenience, cost, or other business advantage, a
seller may choose to designate within a sales contract an exclusive forum where
any disputes arising out of the transaction are to be litigated. The courts of our
State have generally enforced such forum selection clauses, where: (1) they are
not the product of fraud or undue bargaining power, (2) they would not violate
public policy, and (3) their enforcement would not seriously inconvenience the
parties at trial. Caspi v. Microsoft Network, L.L..C., 323 N.J. Super. 118, 122
(App. Div.), certif. denied, 162 N.J. 199 (1999); Wilfred MacDonald, Inc. v.

Cushman, Inc., 256 N.J. Super. 58, 63-64 (App. Div.), certif. denied, 130 N.J. 17
(1992).

In applying these standards of enforceability, a critical consideration is
whether or not the plaintiff was provided with fair notice of the forum selection

clause. "If a forum selection clause is clear in its purport and has been
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New Jersey
appeals court in
Caspi v. Microsoft
Network, L.L.C.
held that if a forum
selection clause is
clear in its purport
and has been
presented to the
party to be bound in
a fair and forthright
fashion, no
consumer fraud
policies or
principles have
been violated. This
was applied to a
clickwrap
agreement where
the terms appeared
on the user's
screen and there
was an "l agree"
button and an "I
Don't Agree" button.

sented to the party to be bound in a fair and forthright fashion, no consumer
ud policies or principles have been violated." Caspi, supra, 323 N.J. Super. at
124 (emphasis added).

e applied in Caspi the "fair and forthright" standard of notice to a forum

selection ¢ t had been included within a n an internet

service provider and its subscribers. The clause specified that the agreement
was governed by the laws of the State of Washington, and that the subscribers
consented to the exclusive jurisdiction and venue of the courts of King County,
Washington, in all disputes arising out of their membership. 1d. at 121. The
forum provision was contained in a membership agreement that "appear[ed] on
the [subscriber's] computer screen in a scrollable window next to blocks

providing the choices 'l Agree' and 'l Don't Agree." Id. at 122. The prospective
member's registration could proceed "only after the potential subscriber has
had the opportunity to view and has assented to the membership agreement,

including [the defendants'] forum selection clause.” 1bid.

Given the manner in which the forum selection clause was displayed in Caspi,
and the manner in which the subscribers' consent to the contract terms was
requested and obtained, we concluded, on those particular facts, that the clause
was valid and enforceable. 1d. at 125-26. We agreed with the trial court that, "in
the absence of a better showing than has been made, plaintiffs must be seen to
have had adequate notice of the forum selection clause.” 1d. at 126. In
particular, we noted that there was "nothing extraordinary about the size or

placement of the forum selection clause text." 1d. at 125.

The forum selection clause in Caspi, which appeared as the first item in the
last paragraph of the electronic document, was presented "in exactly the same
format as most other provisions of the contract.” 1bid. Although a few of the
other contract provisions appeared in upper case typeface, presumably for
emphasis, we were not troubled by the fact that the forum selection clause was
in lower case typeface because most of the provisions were likewise in lower

case. lbid.

Applying a standard of "reasonable notice," we concluded in Caspi that:

We discern nothing about the style or mode of
presentation, or the placement of the provision,
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that can be taken as a basis for concluding that
the forum selection clause was proffered
unfairly, or with a design to conceal or de-

emphasize its provisions. To conclude that
plaintiffs are not bound by that clause would be

equivalent to holding that they were bound by no
other clause either, since all provisions were

identically presented.

[1d. at 125-26 (emphasis added).]

Consequently, we affirmed the trial court's dismissal of the action because it

had been brought in the wrong forum. 1d. at 126.

Specht v. Netscape|

An instructive contrast to the internet forum selection clause at issue in Caspi
was an online arbitration clause invalidated by the United States Court of
Appeals for the Second Circuit in Specht v. Netscape Commc'ns Corp., 306 F.3d
17 (2d Cir. N.Y. 2002). The plaintiffs in Specht sued the defendant, an internet
service provider, after they had downloaded a program from the defendant's
website. The website transmitted, allegedly without the plaintiffs' awareness,
information about their internet usage back to the provider. Id. at 21. The
defendant moved to compel arbitration, relying upon a mandatory arbitration
clause contained within the parties' online licensing agreement. 1d. at 25.
Significantly, the arbitration clause was located well below an icon inviting
subscribers to download the free program by clicking the icon. 1d. at 23. If,
instead of clicking the download icon, the subscribers had scrolled further down
the webpage, they would have encountered language requesting them to review
and agree to the terms of the licensing agreement before downloading and
using the software. 1bid. Those licensing terms, including the arbitration clause,
appear on a separate webpage once the subscriber clicks the hyperlink, and
therefore were not readily visible to the subscribers. 1d. at 23-24. Moreover,
once the plaintiffs activated the download, the terms of the license were not

displayed again while the software was running, nor at any later point. 1d. at 23.

In an opinion by Circuit Judge (now Justice) Sotomayor, the Second Circuit
held in Specht that the arbitration clause was unenforceable because the
plaintiffs had not been provided with reasonable notice of its existence. Id. at

31-32. Applying California state law, which, like our State, requires such
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reasonable notice as a predicate to enforceability, the Second Circuit concluded
that the arbitration clause lacked the plaintiffs' knowing assent. 1bid. The court
was unpersuaded that "a reasonably prudent [person] in these circumstances
would have known of the existence of [the] license terms." 1d. at 31. Instead, the

plaintiffs in Specht "were responding to an offer that did not carry an

immediately visible notice of the existence of license terms or require

unambiguous manifestation of assent to those terms." lbid. As Judge
Sotomayor aptly wrote, "[rJeasonably conspicuous notice of the existence of
contract terms and unambiguous manifestation of assent to those terms by
consumers are essential if electronic bargaining is to have integrity and

emphasis added).

The court in Specht found particular significance in the fact that the
contractual provision that the defendant had sought to enforce appeared in
what is commonly termed as a "submerged" portion of their webpage. Id. at 31-
32. The submerged provision would not be seen by the consumer on his or her
computer screen unless he or she scrolled further down the webpage, beyond
the material that initially filled the screen, to a point where the provision would

be displayed. Ibid. The clause was otherwise hidden from view. lbid.

The court rejected the defendant's argument in Specht that the subscribers
were bound by the clause because they could have been aware that "an
unexplored portion of the . . . webpage remained below the download button[.]"
1d. at 32. That possibility, the court noted, "does not mean that they reasonably
should have concluded that this [unexplored] portion contained a notice of
license terms."” 1bid. (emphasis added). The court likewise was unpersuaded by
the defendant's argument that subscribers had as much time as they needed to
scroll down the multiple screens on the webpage. lbid. The court noted in this
regard that "there is no reason to assume that viewers will scroll down to

subsequent screens simply because screens are there.” 1bid.

Numerous cases after Caspi and Specht have similarly applied these
principles of reasonable notice when assessing the validity of forum selection
clauses or other boilerplate contractual language contained in internet
websites. See, e.qg., Feldman v. Google, Inc., 513 F. Supp.2d 229, 238 (E.D. Pa.

2007) (upholding a forum selection clause included in an internet agreement
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after plaintiff clicked his assent to all of the terms of that agreement);
Register.com, Inc. v. Verio, Inc., 126 F. Supp.2d 238, 248 (S.D.N.Y. 2000)
(enforcing contract terms that were "clearly posted" on plaintiff's website, terms
that defendant admittedly was aware of when it proceeded to use plaintiff's
program), aff'd, 356 F.3d 393 (2d Cir. 2004); Major v. McCallister, L.L .C., 302
S.W.3d 227, 230 (Mo. Ct. App. 2009) (enforcing a forum selection clause that
was "immediately visible" and which corresponded to a blue hyperlink
appearing next to the button that plaintiff selected on her computer screen).
Some of these internet transaction cases involve mechanisms to create a
"clickwrap" agreement, in which the consumer manifests his or her assent by
clicking an icon displayed on the screen. See, e.g., Feldman, supra, 513 E. Supp.
2d at 236. Others involve a "browsewrap" agreement, in which the consumer
does not click an icon to manifest acceptance but instead is presented with
prominent language on his or her screen that the "use of the [web]site
constitutes acceptance of its terms of service." Major, supra, 302 S.W. 3d at 230
(citing United States v. Drew, 259 F.R.D. 449, 462 n.22 (C.D. Cal. 2009)); see
Feldman, supra, 513 E. Supp. 2d at 236 n.1 (distinguishing "clickwrap" and

"browsewrap" agreements).

We therefore assess the forum selection clause in the present case under
these fundamental standards of reasonable notice. We make that assessment de
novo for, as Caspi instructs, "[t]he issue of reasonable notice regarding a forum
selection clause is a question of law for the court to determine." Caspi, supra,

323 N.J. Super. at 126. Applying this legal standard to the present record on the

jurisdictional issue, we part company with the trial court, and conclude that
defendants structured their website in a manner that failed to afford potential

purchasers with reasonable notice of the forum selection clause.

Defendants provide nothing to contradict plaintiff's contention that the
forum selection clause would not be visible on an Erection MD purchaser's
computer screen unless he or she scrolled down to a submerged portion of the
webpage where the disclaimer containing the clause appeared. Nor do
defendants rebut plaintiff's contention that if a purchaser selected one of their
products (such as Erection MD) advertised on the site, by clicking that item and

adding it to his or her electronic "shopping cart," the webpage would skip ahead
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to new pages that do not contain the disclaimer.

In sum, the forum selection clause was unreasonably masked from the view
of the prospective purchasers because of its circuitous mode of presentation.
The relative size of the disclaimer's type face is irrelevant, because the website
was designed in a manner that makes it unlikely that consumers would ever see
it at all on their computer screen. Consequently, the website here is dissimilar

to the one in Caspi and similar to the one in Specht.

As we noted in Caspi, supra, 323 N.J. Super. at 126, a forum selection clause

cannot be "proffered unfairly, or with a design to conceal or de-emphasize its
provisions.” The record does not support the trial court's finding that the

disclaimer and forum selection clause were "prominently displayed."

Consequently, we

We need not reach plaintiff's argument that defendants were requireth.as a

matter of law, to include a specific feature near the disclaimer asking

purchasers to “click™ or otherwise manifest their assent to its terms. We

recognize that case law is divided on whether such "clickwrap" features are

needed to make a contractual provision in an internet transaction enforceable.
See generally J. Brian Beckham, Eorum Selection Clauses in Clickwrap
Agreements, 14 U. Balt. Intell. Prop. L.J. 151 (2006); Kevin W. Grierson,
Annotation, Enforceability of "Clickwrap" or "Shrinkwrap" Agreements
Common in Computer Software, Hardware, and Internet Transactions, 106

A.L.R.5th 309 (2004), and the cases cited therein. Instead, we resolve the

jurisdictional issue in the present case based upon more fundamental grounds:

the absence of reasonable notice to consumers, and the manifestly unfair

manner in which defendants' website was structured.

mption can
be overcome if defendants establish onjremand that Hoffman had actually read
the forum selection clause before purchasing the product. See, e.q.,

Register.com, supra, 126 E. Supp. 2d at 248 (finding the user's actual awareness
of the website provision fatal to his argument against its enforcement). At oral

argument before us, Hoffman represented that he had, in fact, not seen the

clause until after he bought the dietary supplement. Even so, Hoffman
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acknowledged that the credibility of his assertion of prior ignorance could be
tested in an evidential hearing. The legal implications of such actual notice, if
proven, in the absence of a clickwrap or an "I agree" feature, are left for the trial
court to evaluate in the first instance, should defendants choose to pursue that

subsidiary issue on remand.

We therefore vacate the trial court's determination and remand the
jurisdictional issue. On remand, the court may conduct an evidential hearing to
develop the record further concerning actual notice, upon the request of
defendants. Absent such a request, jurisdiction in the Superior Court shall be

maintained.

The second pivotal question before us is whether the trial court erred in
dismissing plaintiff's complaint under Rule 4:6-2(e). The dismissal was based
upon the complaint's perceived failure to plead with sufficiency an
"ascertainable loss" under the CFA and, also its inadequate assertion of

damages and other aspects of common-law fraud.

In determining whether to dismiss a complaint under Rule 4:6-2(¢e), a court

must "'search[] the complaint in depth and with liberality to ascertain whether

the fundament of a cause of action may be gleaned even from an obscure

statement of claim, opportunity being given to amend if necessary.™ Printing

Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739, 746 (1989) (quoting Di
Cristofaro v. Laurel Grove Mem'l Park, 43 N.J. Super. 244, 252 (App. Div.
1957)); see also NCP Litig. Trust v. KMPG, L.L.P., 187 N.J. 353, 365 (2006).

The review must be performed in a manner that is "generous and hospitable.”
Printing Mart, supra, 116 N.J. at 746. The court's role is confined to determining
"whether a cause of action is 'suggested™ by the complaint. lbid. (quoting
Velantzas v. Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)). Consequently,
dismissal motions for failure to state a claim "should be granted only in the

rarest of instances." Printing Mart, supra, 116 N.J. at 772.

The ordinary remedy to address a complaint's legal deficiency, once it has
been identified upon a motion to dismiss under Rule 4:6-2(e), is to grant the
plaintiff leave to file an amended complaint correcting that deficiency. "If a

complaint must be dismissed after it has been accorded the kind of meticulous
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and indulgent examination counselled in [Printing Mart], then, barring any
other impediment such as a statute of limitations, the dismissal should be
without prejudice to a plaintiff's filing of an amended complaint.” Printing
Mart, supra, 116 N.J. at 772; see also Smith v. SBC Commc'ns, Inc., 178 N.J.
265, 282 (2004).

For example, such leave to amend was provided to Hoffman himself by this
court in Hampshire Labs, supra, 405 N.J. Super. at 116, a prior CFA action that
Hoffman brought against a manufacturer of an erectile dysfunction product. In
Hampshire Labs, we held that Hoffman's complaint failed to set forth sufficient
facts to establish that he suffered an ascertainable loss under the CFA. Id. at 115.
In particular, we found that Hoffman had not pled with sufficiency his claim
that the product could not yield the results promised in the defendants'
advertisements, and that the seller's promises in the ads were false. 1d. at 114-
15. We noted that such allegations “"cannot be based upon unsupported
assumptions about the product and its ingredients.” Id. at 115. Instead, "[t]he
allegation[s] must be based on competent evidence and, where required, the
opinion of an expert." 1bid. Moreover, Hoffman's complaint in Hampshire Labs
did not allege that he or any potential class member "purchased the product as
a result of defendants' allegedly false statements," or that they were "duped into

purchasing the product.” Id. at 116.

Despite these noted deficiencies in Hampshire Labs, we concluded that the
trial court in that case erred by dismissing Hoffman's complaint with prejudice.
1bid. We found that such a conclusive disposition, which would run counter to
the general indulgent principles of Printing Mart, was not justified. 1bid.
Instead, we held that "the trial court should have given [Hoffman] an
opportunity to amend his complaint to provide additional facts that might

support his CFA and common[-]law fraud claims."” lbid.

We therefore analyze the legal sufficiency of plaintiff's complaint here under
these well-established principles. Our review of the trial court's application of
these principles in dismissing the complaint is de novo. J.D. ex rel. Scipio-
Derrick v. Davy, 415 N.J. Super. 375, 398 (App. Div. 2010); Cnty. of Warren v.

State, 409 N.J. Super. 495, 504 (App. Div. 2009), certif. denied, 201 N.J. 153,
cert. denied, u.S. , 130 S. Ct. 3508, 177 L. Ed.2d 1092 (2010).
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As we have already noted, plaintiff's complaint seeks to assert two distinct
causes of action: a private cause of action for damages under the CFA and a
claim of common-law fraud. Both causes of action require proof of loss or

damages proximately caused by defendants' allegedly-fraudulent conduct.

The CFA declares it an unlawful practice for sellers of merchandise or real
estate to engage in "any unconscionable commercial practice, deception, fraud,
false pretense, false promise, misrepresentation, or the knowing, concealment,
suppression, or omission of any material fact with intent that others rely upon
such concealment, suppression or omission, in connection with the sale or
advertisement of [such] merchandise or real estate[.]" N.J.S.A. 56:8-2. The
statute is to be liberally construed to give effect to its remedial purposes in
safeguarding the public. Lee v. Carter-Reed Co., 203 N.J. 496, 522 (2010); see

also Furst v. Einstein Moomjy, Inc., 182 N.J. 1, 11-12 (2004).

"A consumer may proceed with a private cause of action against a merchant
under the CFA if [he or] she can show that the merchant engaged in an
‘unlawful practice,’ as defined in N.J.S.A. 56:8-2, and that [he or] she
'suffer[ed] [an] ascertainable loss . . . as a result of the use or employment’ of
the unlawful practice.” Lee, supra, 203 N.J. at 521 (quoting N.J.S.A. 56:8-19).
Such a private plaintiff "who proves (1) an unlawful practice, (2) an
‘ascertainable loss," and (3) 'a causal relationship between the unlawful conduct
and the ascertainable loss,' see Bozland v. Warnock Dodge. Inc., 197 N.J. 543,
557 (2009), is entitled to legal and/or equitable relief, treble damages, and

reasonable attorneys' fees, N.J.S.A. 56:8-19." Lee, supra, 203 N.J. at 521.

These requirements impose burdens upon a private plaintiff that are greater
than those imposed upon the Attorney General, who can sue to restrain
fraudulent consumer practices under the CFA without establishing an
ascertainable loss. See N.J.S.A. 56:8-3; Lee, supra, 203 N.J. at 521 n.10; see
also Weinberg v. Sprint Corp., 173 N.J. 233, 250 (2002). In light of the
enhanced remedies of treble damages and counsel fees available to private
plaintiffs under the Act, "[t]he ascertainable loss requirement operates as an
integral check upon the balance struck by the CFA between the consuming

public and sellers of goods." Thiedemann v. Mercedes-Benz USA, L.L.C., 183

N.J. 234, 251 (2005). An ascertainable loss under the CFA is one that is
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"quantifiable or measurable"”; it is not "hypothetical or illusory." 1d. at 248; see
also Lee, supra, 203 N.J. at 522; Asseenontv.com, supra, 404 N.J. Super. at
426-29 (finding that plaintiff Hoffman had not suffered any ascertainable loss
when his internet purchase from defendant was cancelled before his credit card

was charged).

Although the term "ascertainable loss" is not defined within the CFA, our
courts have ascribed to it the common notion of "ascertain," i.e., "to make (a
thing) certain; establish as a certainty; determine with certainty[.]"
Thiedemann, supra, 183 N.J. at 248 (quoting Webster's Third Int'l Dictionary
126 (1982)). While the loss does not have to have been paid out of pocket by the
consumer, it still must be "quantifiable or measurable.” Thiedemann, supra,
183 N.J. at 248. An "estimate of damages, calculated within a reasonable
degree of certainty," will suffice[.]" 1d. at 249 (quoting Cox v. Sears Roebuck &
Co., 138 N.J. 2, 22 (1994)).

The ascertainable loss to the consumer must be proximately caused by the
defendant's unlawful practices. However, as the Supreme Court recently
reaffirmed in Lee, "causation under the CFA is not the equivalent of reliance."”

Lee, supra, 203 N.J. at 522; see also Int'l Union of Operating Eng'rs Local No.
68 Welfare Fund v. Merck & Co., 192 N.J. 372, 389 (2007) (noting that the CFA

essentially replaces the element of reliance in a common-law fraud claim with
the statute's ascertainable loss requirement); Gennari v. Weichert Co. Realtors,
148 N.J. 582, 607 (1997) (highlighting that the CFA does not require proof of a
consumer's reliance upon defendants' representations), aff'g 288 N.J. Super.

504 (1996).

To establish the causation of an ascertainable loss, a consumer only needs to
demonstrate that he or she suffered that loss "'as a result of' the unlawful

practice." Lee, supra, 203 N.J. at 522 (citing N.J.S.A. 56:8-19); see also

Meshinsky v. Nichols Yacht Sales, Inc., 110 N.J. 464, 473 (1988); Daaleman v.
Elizabethtown Gas Co., 77 N.J. 267, 271 (1978). In this context, the usual
requirements of proximate cause still apply, as is reflected by the cross-
references to general proximate cause concepts within the model jury charges

for CFA actions. See Model Jury Charge (Civil) 4.43(B), (C), (E) (cross-
referencing "Definition of Proximate Cause"); see also Model Jury Charge
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(Civil) 6.10, respecting causation.

The traditional elements of common-law fraud similarly require proof of
damages resulting from a defendant’s fraudulent conduct. Under the common
law, an actionable misrepresentation encompasses "a material representation of
a presently existing or past fact, made with knowledge of its falsity and with the
intention that the other party rely thereon, resulting in reliance by that party to
his [or her] detriment.” Jewish Ctr. of Sussex Cnty. v. Whale, 86 N.J. 619, 624
(1981); see also Byrne v. Weichert Realtors, 290 N.J. Super. 126, 137 (App.

Div.), certif. denied, 147 N.J. 259 (1996).

As contrasted with a statutory cause of action under the CFA, which only
needs to be proven by a traditional preponderance of the evidence, common-
law fraud must be proven by a heightened standard of clear and convincing
evidence. See Weil v. Express Container Corp., 360 N.J. Super. 599, 613 (App.
Div.) (regarding common-law fraud actions), certif. denied, 177 N.J. 574
(2003); Hyland v. Aquarian Age 2000, Inc., 148 N.J. Super. 186, 190-91 (Ch.
Div. 1977) (regarding CFA actions). The other major departure from the CFA is
the necessity for the plaintiff in a common-law fraud case to show that he or
she relied on defendants' alleged misrepresentations. Absent such reliance, a
claim of common-law fraud will fail. Triffin v. Automatic Date Processing, Inc.,
394 N.J. Super. 237, 249 (App. Div. 2007). Fraud in the abstract is not
actionable; there must be an actual harm proximately caused by the defendants'

dishonest conduct.

In cases involving a seller's misrepresentation, the measure of such harm can
be either the buyer's loss of the "benefit-of-the bargain," i.e., the difference
between the price paid by the buyer and the value that had been represented by
the seller, or, alternatively, the buyer's "out-of-pocket" loss, i.e., the difference

between the price paid and the actual value, if any, supplied. See Zeliff v.

Sabatino, 15 N.J. 70, 74 (1954); Finderne Mgmt. Co. v. Barrett, 402 N.J. Super.
546, 574 (App. Div. 2008), certif. denied, 199 N.J. 542 (2009). As with the
element of ascertainable loss under the CFA, there must be a demonstrable
causal nexus between the alleged common-law fraud and the claimed harm.
Borbonus v. Daoud, 34 N.J. Super. 54, 60-61 (Ch. Div. 1955). In addition, the

damages cannot be speculative. See Finderne Mgmt., supra, 402 N.J. Super. at
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574 (noting that it is "essential" that damages arising out of fraud be proven
with "sufficient certainty™) (citing Gardner v. Rosecliff Realty Co., 41 N.J. Super.
1, 11 (App. Div. 1956)).

Here, the critical passages in plaintiff's complaint relevant to ascertainable
loss under the CFA assert, in essence, that: (1) plaintiff and the other class
members received various misrepresentations from defendants touting the
benefits and efficacy of Erection MD; (2) they ordered and paid for the product
after receiving those allegedly false representations; (3) they were "lured into"
their purchases by the misrepresentations; and (4) there is "no valid scientific
evidence and/or clinical testing to support defendant[s'] promises and

representations with respect to [the product's efficacy]."

Paragraphs seventeen through nineteen of the complaint specifically address

the element of "ascertainable loss" as follows:

17. Plaintiff and members of the class suffered
ascertainable loss in the form of actual out of
pocket payment and expenditure as a result of
defendants' unlawful conduct as aforesaid.
Plaintiff and members of the class also suffered
a further element of ascertainable loss. Here,
plaintiff and members of the class suffered
ascertainable loss when they received a product
less than and different from that promised by
defendant. Indeed, Erection MD fails to measure
up to the consumers' reasonable expectations
based on the representations made by
defendant. Thus, purchasers of said product
were injured and suffered loss.

18. For their money, plaintiff and members of
the class received something less than, and
different from, what they reasonably expected in
view of defendant's representations. As a result,
they suffered ascertainable loss.

19. Defendant marketed and sold Erection MD

and consumers purchased it  on the premise
that it could deliver the purported sexual
enhancement results promised by defendant and
noted above. This, it could not, and cannot, do.
Thus, there is a causal relationship between the
defendant's misrepresentations of product
efficacy and the loss suffered by plaintiff and
class members.
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Likewise, in Count VI of the complaint alleging common-law fraud, plaintiff
incorporates by reference these allegations of damage, but amplifies them to
aver that he and other members of the proposed class "did justifiably rely upon
[defendants' misrepresentations] to their detriment.” Plaintiff specifically
alleges that "[a]s a proximate result of defendant[s'] conduct, members of the

class were damaged."

The trial court faulted plaintiff for not alleging that he requested, and was
denied, a refund after making his purchase of Erection MD. However, as the
Supreme Court recently made clear in Lee, "to prove an ascertainable loss, a
consumer  particularly one among a class of consumers with nominal claims

does not have to show that a pre-suit demand for a refund was made." Lee,
supra, 203 N.J. at 522 (quoting Bosland, supra, 197 N.J. at 561). The complaint

is therefore not defective in this respect.

The trial court also found plaintiff's complaint deficient in failing to allege
that he had actually used the dietary supplement and that it failed to produce its
promised benefits. However, in Hampshire Labs we rejected the defendants'
contention that such actual product usage must be alleged under the CFA. As

we observed:

In any event, a private party need not allege
that he used a product in order to state a claim
that the product was advertised and sold based

on false promises in violation of the CFA. In fact,
one person's experience with a product would

not necessarily show that claims made about a
product are false. Nevertheless, a plaintiff
asserting such a claim must plead sufficient facts
that, if proven, would establish [that] the seller's
promises about the product are false. The
allegation cannot be based upon unsupported
assumptions about the product and its
ingredients. The allegation must be based on
competent evidence and. where required, the
opinion of an expert.

[Hampshire Labs, supra, 405 N.J. Super. at
115 (emphasis added).]

Plaintiff represented to us at oral argument that he has obtained such expert
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proof in the present case. He claims that the expert will support his pleaded
contentions that defendants' representations about Erection MD in the ads
cannot be substantiated by valid scientific evidence or clinical testing. Although
the complaint does not specifically identify the name of plaintiff's expert, nor
the substance of his or her expert analysis, we do not believe it is necessary for
the complaint to contain those specifics in order to satisfy the indulgent
pleading standards of Rule 4:6-2(e). Instead, the service of an expert report can
await the normal processes of pretrial discovery. See R. 4:17-4(e). The expert's
opinions, of course, would have to meet the requirements of admissibility under

N.J.R.E. 702. See Hisenaj v. Kuehner, 194 N.J. 6, 15-16 (2008).

Unlike the trial court, we do not place significance upon the fact that plaintiff
is an attorney who has filed class actions as a plaintiff-litigant in the past. A
lawyer, even one who is as experienced in class actions as Hoffman, may qualify
as a consumer who can assert his rights under the CFA. Hoffman's background
as a so-called "professional litigant" does not prevent him from suing under the

CFA for actual harm that he may have sustained.

We are, however, mindful that in order to pursue his claims successfully in
this case, the damages that plaintiff asserts must be proximately caused by
defendants' conduct. The damages cannot be self-inflicted. Case law has long
established that a self-inflicted injury cannot be the source of recompense. See,
e.g., Gennari, supra, 288 N.J. Super. at 546 (noting that a plaintiff seeking
recovery for "self-inflicted injuries" has waived his right to damages for fraud);

Deerhurst Estates v. Meadow Homes, Inc., 64 N.J. Super. 134, 144 (App. Div.

1960) (same), certif. denied, 34 N.J. 66 (1961); Frink v. Adams, 36 N.J. Eq. 485,

487 (Ch. 1883) (holding that a plaintiff "can have no redress for a self-inflicted
injury"); Bonnell v. Delaware, L. & W. R.R. Co., 39 N.J.L. 189, 192 (Sup. Ct.

1877) (stating the same proposition). Hence, plaintiff's out-of-pocket damages
his outlay of $66.98 to purchase Erection MD  conceivably could be viewed
as an unrecoverable self-inflicted harm if he actually knew that the product was
worthless at the time he bought it. We do not resolve that question at this time
because it was not a legal issue developed in the trial court, other than the
court's generic treatment of Hoffman as an ineligible plaintiff who is not a bona
fide consumer. See Nieder v. Royal Indem. Ins. Co., 62 N.J. 229, 234-35 (1973).

It is premature to resolve the issue on a motion to dismiss under Rule 4:6-2(e).
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In the same vein, a plaintiff has a duty to mitigate damages, whether his
or her claims arise in contract, tort, or a statutory cause of action. "The doctrine
of ‘avoidable consequences,’ otherwise known as the duty to mitigate damages,
is based on the premise that 'a plaintiff may not recover damages for injuries

which he may have avoided.™ Russo Farms, Inc. v. Vineland Bd. of Educ., 144

N.J. 84, 108 (1996) (quoting Barry v. Coca Cola Co., 99 N.J. Super. 270, 275
(Law Div. 1967)). "It is well settled that injured parties have a duty to take
reasonable steps to mitigate damages." McDonald v. Mianecki, 79 N.J. 275, 299
(1979) (citing McGraw v. Johnson, 42 N.J. Super. 267, 273 (App. Div. 1956));
see also Baker v. Nat'l State Bank, 353 N.J. Super. 145, 161 (App. Div. 2002)
(underscoring plaintiffs' "legal duty to mitigate their damages"). As the
Supreme Court has noted, the doctrine of avoidable consequences "proceeds on
the theory that a plaintiff who has suffered an injury as the proximate result of
a tort cannot recover for any portion of the harm that by the exercise of
ordinary care he could have avoided.” Ostrowski v. Azzara, 111 N.J. 429, 437

(1988); see also Model Jury Charge (Civil) 8.11B (applying the doctrine in the

context of medical negligence actions). Again, we decline to decide the

applicability of these legal principles to this case on the limited record
presented on a pre-answer motion, particularly since these questions were not

squarely posed or answered in the trial court. Nieder, supra, 62 N.J. at 234-35.

Consequently, there are open legal and factual issues in this case as to
whether plaintiff can obtain a judgment from defendants in this case either
under the CFA or under principles of common-law fraud if he turns out to be
the source of his own damage. Although we do not presently resolve the legal
issue, plaintiff arguably might not be able to prove proximately-caused

ascertainable loss, nor common-law fraud damages, if he voluntarily purchased

what he knew at the time to be a worthless product.8 We do not presume at the
pleadings stage that such is the case here. In fact, at oral argument before us,
plaintiff represented that he did not know that Erection MD would not deliver
what its advertising had promised until after he bought the product, and that he
bought the supplement with a genuine intent to use it. The veracity of those
assertions can be tested through discovery and, if appropriate, future summary

judgment motion practice in which the legal and factual issues can be decided
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on a fuller record, and with more focused advocacy, before the trial court.

Apart from the adequacy of the complaint's assertions respecting damages,
we also are satisfied that the complaint sufficiently alleges the remaining
elements of common-law fraud, including fraudulent misrepresentations.
Applying, as we must, the generous pleading standards of Printing Mart, we
conclude that the trial court erred in concluding that the common-law fraud
claim was inadequately pleaded. Again, these factual issues must be developed
further in discovery. Our comments respecting the adequacy of plaintiff's
complaint should not be construed as any forecast concerning the ultimate

merits of the case.

For these reasons, the trial court's dismissal of the complaint under Rule 4:6-

2(e) is reversed, and the matter is remanded for further proceedings consistent
. . . .9
with this opinion.
1.

The trial court's order dismissing the complaint is reversed and remanded.

We do not retain jurisdiction.

1 See, e.g., Hoffman v. Hampshire Labs, Inc., 405 N.J. Super. 105 (App. Div.
2009); Hoffman v. Asseenontv.com, 404 N.J. Super. 415 (App. Div. 2009). As

noted in Asseenontv.com, Hoffman apparently also has been a named plaintiff
in numerous other class action lawsuits. Asseenontv.com, supra, 404 N.J.
Super. at 433.

2 The parties' briefs at times treat STM's website and WCN's website
synonymously or collectively in the plural. We shall presume for purposes of
this opinion that the websites are materially similar, and hereafter refer to the
websites collectively in the singular.

3 Because the complaint was dismissed before an answer was filed, the
record contains no information about WCN, although it does not appear to be
disputed that WCN is somehow affiliated with STM.

4 The manner in which the disclaimer, particularly its forum selection clause,
is presented raises important jurisdictional questions which we discuss, infra,
at Point 11(A).

http://lawlibrary.rutgers.edu/courts/appellate/a5022-09.opn.htmI[10/10/2011 4:26:55 PM]


http://lawlibrary.rutgers.edu/cgi-bin/caselink.cgi?cite=405%20N.J.Super.%20105
http://lawlibrary.rutgers.edu/cgi-bin/caselink.cgi?cite=404%20N.J.Super.%20415

a5022-09.opn.html

5 We presume that "STG Investors, LLC" is an entity affiliated with
defendants.

6 Defendants acknowledge that the forum selection clause in the website
disclaimer was revised at some point to substitute Nevada for Arizona as the
designated forum state. It is unnecessary for us to resolve which state was
specified on the website as it existed when plaintiff purchased the product.

7 The trial court appropriately considered, with respect to the motion to
dismiss for lack of subject matter jurisdiction under Rule 4:6-2(a), matters
outside the pleadings, without converting that specific application to a
summary judgment motion. Cf. R. 4:6-2(e) (requiring such conversion only for
motions to dismiss for failure to state a claim under subsection (e) of the Rule).

8 Cf. N.J.S.A. 2A:15-5.1 (precluding a plaintiff's recovery in negligence
actions if the plaintiff's negligence exceeds that of the defendant).

9 We do not reach the issues concerning class certification and dual
representation, as they are premature in advance of a motion by plaintiff for
class certification. See also In re Cadillac V8-6-4 Class Action, 93 N.J. 412, 440
(1983) (delineating the applicable standards governing when such dual
representation is disallowed).

This archive is a service of Rutgers School of Law - Camden.
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